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APPLICATION FOR PATENT TERM ADJUSTMENT UNDER 37 CFR $1.705 

Mail Stop Issue Fee 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Madam: 

In accordance with 37 CFR § 1.705(b), Applicant requests reconsideration of the patent 
term adjustment ("PTA") for U.S. Application No. 10/613,524 ("the '524 Application"). 
Applicant provides, below, a statement of the facts involved, specifying the correct PTA and the 
bases under 37 CFR § 1 .702 for the adjustment, the relevant dates for which adjustment is sought, 
and the adjustment to which the patent is entitled. 

1 . On January 27, 2009, the U.S. Patent and Trademark Office ("USPTO") mailed a 
Notice of Allowance and Determination of Patent Term Adjustment (Exhibit 1) for U.S. 
Application No. 10/613,524, which indicated that the '524 Application was entitled to a patent 
term adjustment of 752 days. 

2. According to the Patent Term Adjustments page (Exhibit 2) on the Patent Application 
Information Retrieval (PAIR) system, the USPTO accorded the '524 Application a patent term 
adjustment of 941 days for delays that occurred at the USPTO and reduced the PTA by 189 days 
for delays that Applicant allegedly incurred. 



Dated: April 27. 2Q09 



Signt 



{Nicole Millette Lapomardo) 
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3 . Applicant submits that the correct PTA should be at least 1 ,254 days, which is the net 
USPTO delay of 1,517 days minus the apparent net Applicant delay of 263 days. 

4. The USPTO delay resulted from the USPTO taking two actions outside the time 
periods allowed under U.S. Patent Law and Rules of Practice in Patent Cases. The first, which 
was noted on the PTA page of PAIR, was the USPTO's failure to mail a first notification under 
35 U.S.C. § 132 within the 14-month period following the filing date of the application. See 

35 U.S.C. § 154(b)(l)(A)(i); See also 37 CFR §§ 1.702(a)(1) and 1.703(a)(1). Although the 14- 
month period following the actual filing date of the application ended on 09/03/2004, the 
USPTO did not mail a first notification (a Restriction Requirement) until 04/02/2007. This 
period of time, from 09/04/2004 through 04/02/2007, resulted in a USPTO delay of 941 days. 

5. The second component of the USPTO delay, which was not included on the PTA 
page of PAIR, resulted from the USPTO's failure to issue the '524 Application within three 
years of its actual filing date, 07/03/2003. See 35 U.S.C. § 1 54(b)(1)(B). Although the issue date 
of the '524 Application is unknown, Applicant filed a Request for Continued Examination (RCE) 
on 10/30/2008, which resulted in an exclusion of time from that date forward. See 

35 U.S.C. § 154(b)(l)(B)(i). The period of delay thus began on the first day following the three- 
year period, 07/04/2006, ended on 10/29/2008, and resulted in a USPTO delay of 849 days. 

6. The net USPTO delay of 1 ,5 1 7 days is the sum of the two delay periods (94 1 days 
and 849 days) minus the number of days the two periods overlap on the calendar (273 days). See 
Wyeth v. Dudas, 580 F. Supp. 2d at 138, 141 (D.D.C. 2008) (holding that the "only way that 
periods of time can 'overlap' is if they occur on the same day"). The period of overlap occurred 
from 07/04/2006 through 04/02/2007. 

7. The apparent Applicant delay resulted from two instances of Applicant filing a 
response more than three-months after the mailing date of an Office Action and three instances 
of Applicant filing supplemental replies that were ostensibly not expressly requested by the 
Examiner. See 37 CFR §§ 1 .704(b) and 1 .704(c)(8). With respect to the former delays, which 
were noted on the PTA page of PAIR, the USPTO mailed a Non-final Office Action on 
06/27/2007, and in response, Applicant filed an Amendment on 01/02/2008. This resulted in an 
apparent Applicant delay of 97 days for the period from 09/28/2007 through 01/02/2008. In 
addition, the USPTO mailed a Final Office Action on 04/30/2008, and in response, Applicant 
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filed an After-final Amendment and an RCE on 10/30/2008. This resulted in an apparent 
Applicant delay of 92 days for the period from 07/31/2008 through 10/30/2008. 

8. Following the submission of the RCE on 10/30/2008, Applicant filed a series of 
Information Disclosure Statements on 12/10/2008, 12/22/2008, and 01/12/2009. If considered to 
be supplemental replies, these submissions may result in Applicant delays of 41 days (period 
from 10/31/2008 to 12/10/2008), 53 days (period from 10/31/2008 to 12/22/2008), and 74 days 
(period from 10/31/2008 to 01/12/2009). See 37 CFR § 1.704(c)(8). None of these apparent 
delays were included on the PTA page of PAIR. 

9. The apparent net Applicant delay of 263 days is the sum of the apparent Applicant 
delay periods (97, 92, 41, 53, and 74) minus the number of days the periods overlap on the 
calendar (94 days). The periods of overlap occurred from 10/31/2008 through 12/10/2008 and 
from 10/31/2008 through 12/22/008. 

10. Applicant filed a Telephone Interview Summary on 01/20/2009, which documented 
three telephone interviews that were held on 01/05/2009, 01/12/2009, and 01/15/2009 between 
Applicant's representative and the Examiner. Applicant submits that this document should not 
result in Applicant delay because it was expressly requested by the Examiner. See Part III of the 
Examiner-Initiated Interview Summary (Exhibit 3), which was included with the Notice of 
Allowance mailed 01/27/2009, and which indicates that the Examiner did not relieve Applicant 
of the need to file a separate record of the substance of the interview. 

1 1 . A terminal disclaimer was not filed in this case and the '524 Application is not 
subject to a terminal disclaimer. 

Conclusion 

Based on the foregoing, Applicant respectfully submits that the correct patent term 
adjustment should be at least 1,254 days as opposed to the 752-day PTA listed in the Notice of 
Allowance. The additional days of patent term adjustment result from the USPTO's failure to 
issue the '524 Application within 3 years of its filing date. This delay period may be partially 
offset by Applicant's filing three Information Disclosure Statements following the submission of 
an RCE. 
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Applicant submits $200.00, which is the fee set forth in 37 CFR § 1.18(e) for filing an 
application for patent term adjustment. If there is any additional fee occasioned by this 
application and request that is not covered by the enclosed fee, please charge any deficiency to 
Deposit Account No. 23/2825 under Docket No. C1037.70042US00 from which the undersigned 
is authorized to draw. 



Respectfully submitted, 




Date: April 27, 2009 
x04.27.09 



Maria A. Trevisan 

Registration No.: 48,207 

WOLF, GREENFIELD & SACKS, P.C. 

Federal Reserve Plaza 

600 Atlantic Avenue 

Boston, Massachusetts 02210-2206 

617.646.8000 
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Determination of Patent Term Adjustment under 35 U.S.C. 154 (b) 

(application filed on or after May 29, 2000) 

The Patent Term Adjustment to date is 752 day(s). If the issue fee is paid on the date that is three months after the 
mailing date of this notice and the patent issues on the Tuesday before the date that is 28 weeks (six and a half 
months) after the mailing date of this notice, the Patent Term Adjustment will be 752 day(s). 

If a Continued Prosecution Application (CPA) was filed in the above-identified application, the filing date that 
determines Patent Term Adjustment is the filing date of the most recent CPA. 

Applicant will be able to obtain more detailed information by accessing the Patent Application Information Retrieval 
(PAIR) WEB site (http://paii-.uspto.gov). 

Any questions regarding the Patent Term Extension or Adjustment determination should be directed to the Office of 
Patent Legal Administration at (571)-272-7702. Questions relating to issue and publication fee payments should be 
directed to the Customer Service Center of the Office of Patent Publication at l-(888)-786-0101 or 
(571)-272-4200. 
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Patent Term Adjustments 



Patent Term Adjustment (PTA) for Application Number: 10/613,524 



Filing or 371(c) Date: 
Issue Date of Patent: 
Pre-Issue Petitions (days): 
Post-Issue Petitions (days): 
USPTO Adjustment(days): 



07-03-2003 USPTO Delay (PTO) Delay (days): 
Three Years: 

+0 Applicant Delay (APPL) Delay (days): 

+0 Total PTA (days): 

+0 Explanation Of Calculations 



189 
752 



Patent Term Adjustment History 



Date Contents Description 

01-27-2009 Mail Notice of Allowance 

01-22-2009 Document Verification 

01-21-2009 Notice of Allowance Data Verification Completed 

01-21-2009 Case Docketed to Examiner in GAU 

01-21-2009 Examiner's Amendment Communication 

01- 12-2009 Examiner Interview Summary Record (PTOL - 413) 
12-22-2008 Information Disclosure Statement (IDS) Filed 
12-10-2008 Reference capture on IDS 

12-10-2008 Information Disclosure Statement (IDS) Filed 

12-22-2008 Information Disclosure Statement considered 

12-10-2008 Information Disclosure Statement considered 

12-22-2008 Information Disclosure Statement (IDS) Filed 

12-10-2008 Information Disclosure Statement (IDS) Filed 

11-17-2008 Date Forwarded to Examiner 

11-17-2008 Date Forwarded to Examiner 

10-30-2008 Request for Continued Examination (RCE) 

u DISPOSAL FOR A RCE/CPA/129 (express abandonment if 

iz-zuuo cpA) 

10-30-2008 Request for Extension of Time - Granted 

10-30-2008 Workflow - Request for RCE - Begin 

04-30-2008 Mail Final Rejection (PTOL - 326) 

04-28-2008 Final Rejection 

02- 12-2008 Date Forwarded to Examiner 
01-02-2008 Response after Non-Final Action 
01-02-2008 Request for Extension of Time - Granted 
06-27-2007 Mail Non-Final Rejection 
06-11-2007 Non-Final Rejection 

04-29-2004 Information Disclosure Statement considered 

10-27-2004 Information Disclosure Statement considered 

03- 21-2005 Information Disclosure Statement considered 
12-08-2006 Information Disclosure Statement considered 



PTO(Days) APPL(Days) 
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05-18-2007 Date Forwarded to Examiner 

05- 07-2007 Response to Election / Restriction Filed 
04-02-2007 Mail Restriction Requirement 

03- 29-2007 Requirement for Restriction / Election 
12-08-2006 Reference capture on IDS 

12-08-2006 Information Disclosure Statement (IDS) Filed 
12-08-2006 Information Disclosure Statement (IDS) Filed 

11- 01-2006 Miscellaneous Incoming Letter 

07- 27-2006 Preliminary Amendment 

08- 01-2006 Error(s) in CRF Corrected by STIC 

06- 22-2006 Mail Letter Requiring CRF (Unreadable, Non-Compliant, 

Not Submitted) 

06-20-2006 CRF Diskette Unreadable / Did Not Comply / Required but 
Not Submitted 

06-15-2006 Case Docketed to Examiner in GAU 

04- 05-2006 Case Docketed to Examiner in GAU 

12- 01-2005 IFW TSS Processing by Tech Center Complete 
03-21-2005 Information Disclosure Statement (IDS) Filed 

03- 21-2005 Information Disclosure Statement (IDS) Filed 
10-27-2004 Reference capture on IDS 

10-27-2004 Information Disclosure Statement (IDS) Filed 
10-27-2004 Information Disclosure Statement (IDS) Filed 

08-31-2004 Case Docketed to Examiner in GAU 

04- 29-2004 Reference capture on IDS 

04-29-2004 Information Disclosure Statement (IDS) Filed 

04-29-2004 Information Disclosure Statement (IDS) Filed 

06- 25-2004 Receipt of all Acknowledgement Letters 

04- 29-2004 New or Additional Drawing Filed 

05- 03-2004 Receipt of Acknowledgment Letter 
01-27-2004 Application Return from OIPE 
01-27-2004 Application Return TO OIPE 
01-27-2004 Application Dispatched from OIPE 
01-28-2004 Application Is Now Complete 
01-12-2004 Payment of additional filing fee/Preexam 

07- 03-2003 Claim Preliminary Amendment 

01-12-2004 A statement DV one or more inventors satisfying the 
requirement under 35 USC 115, Oath of the Applic 

11-12-2003 Receipt of Acknowledgment Letter 

11-12-2003 Noti ce Mailed— Application Incomplete— Filing Date 
Assigned 

10-27-2003 Agency Referral Letter Mailed 

10-09-2003 Agency Referral Letter Mailed 

10-09-2003 Agency Referral Letter Mailed 
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10-07 
08-12 
08-06- 
07-03- 
07-03- 



-2003 
•2003 
•2003 
2003 
2003 



Referred by L&R for Third-Level Security Review. Agency 
Referral Letter Generated 

Referred by L&R for Third-Level Security Review. Agency 
Referral Letter Generated 

Referred by L&R for Third-Level Security Review. Agency 
Referral Letter Generated 

Referred to Level 2 (LARS) by OIPE CSR 

IFW Scan & PACR Auto Security Review 

CRF Is Good Technically / Entered into Database 

CRF Disk Has Been Received by Preexam / Group / PCT 

Initial Exam Team nn 



Close Window 
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Examiner-Initiated Interview Summary 


Application No. 

10/613,524 


" Applicant(s) 


Examiner 

OLUWATOSIN OGUNBIYI 


Art Unit 




All Participants: 


Status of Application: 






(1) OLUWATOSIN OGUNBIYI. 


(3) . 






(2) Maria Trevisan. 


(4) ■ 






Date of Interview: 12 January 2009 


Time: 







Type of Interview: 

Telephonic 

□ Video Conference 

□ Personal (Copy given to: □ Applicant □ Applicant's representative) 



Exhibit Shown or Demonstrated: □ Yes □ No 
If Yes, provide a brief description: 

Part I. 

Rejection(s) discussed: 
n/a 

Claims discussed: 
n/a 

Prior art documents discussed: 
n/a 

Part II. 

SUBSTANCE OF INTERVIEW DESCRIBING THE GENERAL NATURE OF WHAT WAS DISCUSSED: 

Ms. Trevisan authorized proposed examiners amendment. 



Part III. 

□ It is not necessary for applicant to provide a separate record of the substance of the interview, since the interview 
directly resulted in the allowance of the application. The examiner will provide a written summary of the substance 
of the interview in the Notice of Allowability. 

□ It is not necessary for applicant to provide a separate record of the substance of the interview, since the interview 
did not result in resolution of all issues. A brief summary by the examiner appears in Part II above. 



(Applicant/Applicant's Representative Signature - if appropriate) 
PTOL-413B (04-03) Examiner Initiated Interview Summary Paper No. 20090115 



